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WILLKIE FARR & GALLAGHER Washington, DC

New York
London
ORIGINAL o
EX PARIE DR LOLTLED
August 4, 1997
Mr. William Caton RECEIVED
Acting Secretary
Federal Communications Commission AUG - 4 1997
1919 M Street, N.W.
Room . 222 FEDERAL {RUNICATIN T LOMMISSION
Washington, D.C. 20554 OFFICE UF THE SECRETARY

Dear Mr. Caton:
Re: CC Dock No. 96-11

On July 31, 1997, the Association of Directory
Publishers ("ADP") met with Patrick Donovan, Dorothy
Attwood, Dave Konuch, Raelynn Tibayan Remy, and Lisa Choi
of the Common Carrier Bureau and Paula Silberthau of the
Office of the General Counsel to discuss the status of the
above-referenced proceeding.

ADP also discussed its belief that the Eighth
Circuit's decision in Iowa Utilities Bd. did not affect the
Commission's authority with respect to subscriber list
information issues. In support of its belief, ADP
circulated the attached paper. ADP also circulated an
attachment containing (1) local exchange carriers'
telephone directory advertisements, (2) articles about
BOCs' Internet directories, and (3) examples of telephone
directories containing multi-state listings in a single
directory. That attachment is appended to this filing.

Representatives of ADP included Rick Lewis, Jane
Clark, Bill Hammack, Stephen Wiznitzer, Theodore
Whitehouse, and the undersigned

1155 21st Street, NW WU 89-2762
Washington, DC 20036-3384  Fax: 202 887 8979
0041834,01 e e 202 328 8000

Three Lafayette Centre Telex: RCA 229800



Mr. William Caton
August 4, 1997
Page 2

Pursuant to the Commission's ex parte rules, copies of
this submission are being filed with the Secretary's
Office.

Sincerely,

Mol 77

Michael F. Finn
Enclosures

CC Without Enclosures:

Dorothy Attwood
Patrick Donovan

Dave Konuch

Raelynn Tibayan Remy
Lisa Choi

Paula Silberthau

0041834.01
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SunShine Pages partners with E.W.

Scripps Co., the Cincinnati-based parent

company of The Commercial Appeal.
You wouldn’t expect something as
workaday as yellow page listings and ad-
vertisements to generate as much of a stir
among busindss owners, but for these
entrepreneurg.ft is an important and ex-

pensive propdition.
“It's a veryjheated issue,” says Susan
Acuff, presidént of Acuff International.

py to see The SunShine
Pages, which entered the market this year
by offering free advertisements in the

llow
4 Pa%ull Fit will bring down some of
the pﬁces of the (Yellow Pages) ads be-
cause they are astronomical,” Acuff says.
She cites as an example a three-quar-

is advertxsing for the first time at a cer-
tain size, she says.

“There are so many deals it's like go-
ing to Tunica. They offer a first-time ad
of a certain size at a certain price. Then
the next year they jump that price u ¢on-
siderably and you either pay the
prlce or drop the size of your ad,” 4\cuﬂ'

ys. “It’s quite a marketing stratey.
Errors in Ads Cited

While Acuff speaks’ well of the profes-
sionalism of the sales people and manag-
ers for the Yellow Pages, she also cites er-
rors in ads and a high turnover ariiong

sales le : )
A]ﬁ(‘::e business owners called at fan-
dom had positive comments about the
new SunShine Pages and the competition
See SUNSHINE, Page 32

[e!ghAmiRonwn

F YOU'RE SUCH A NETIZEN THAT
you can't tear yourself away from the com-
ter screen to look upa telephone num-

, not to

The on-line counterparts of inde
dent directory The SunShine Pages an 'Ihe
Real Yellow es from BellSouth offer
Mem his-sppgﬁe llow page Web sites

the number with-
out leavmg tbe Web.

You could check out http-/Avww.sun-
shinepages.com or http//www.yp.bell-
south.com.The SunShine site offers all list-

print directory with ma
ping capabﬂxﬁles. as does the BellSouth
rectory. You gan search by name of busx-
ness, category, or zip code.

SunShines on-line directory also offers
merhseés afree advertisement when th

anad in rint directory. Although
print adverug:?:nsnts were frleye this g
only in the Sg)nShlne Pages, they be
free on-line for the long term,” says Ken
Bickford, director of new media at the
SunShine P m

“What usisa tremendous criti-
cal mass of data for Memphians who are
trying to locat€ a dry cleaner or transmis-
sion repair sH&p or even sod and sodding
services,” he &ys.

The on-line directory has 2,700 free dis-
play ads for M\ym his alone, Bickford says.
That compar' favorably with the entire
service area fd/Nynex Corp., a regional bell
operating co y which offers about
10,000 paid diSplay ads for its national on-
line yellow , Big Yellow, he says.

“Citizens Memphls Tennessee, have
more inl'omlaffon about businesses in their
communil any other city in
the wodd,tzB Y s i

Some :ieets ofthe SunShine Pages on-
{ line are under construction includine a list-

On- Llfxe Directories Let Computer Ke}Is
Do the Walking for Telephone Information-

_broad range of information such as tounst

teller machine locations in Memphis,ﬂ\e
. They should be available in July.

Seattle, Wash.-based Infospace, in¢, a

large aggregator of information on the

Internet, recently Y] I’Net'aoqﬁ-“
sortium of independent axg'ase publish-
ers who were their dat

Because of that change, the Memphis

SunShine site and others in that network
will soon see additional information such
as national residential listings, local resi-
dential listings a city guide and a national
E-mail address service, Bickford says. -

BellSouth’s Memphis site already in-
cludes the E-mail service, city guide and
local and national residential listings.

It also offers a special mapping capa-
bility that it allows the user to designdte
any address as a landmark and to search
for businesses within a certain radius of
that Jandmark, says Kevin Doyle, assistant
director of media relations at BellSouth

;.pnother significant feature of %he
BellSouth on-line directory is that it is “i"
dated every two weeks, Doyle says.

The updates and search mpa
bilities make the BellSouth product stand
out, Doyle says

“The search capabilities are uns(xr-

" he says. “T have not seen com,
tive products off the kind and depth of
formation about the oommumtythatwe
able to provide.”

Community information mcludes a
attractions, utilities, voting information and
a calendar of events.

BellSouth representatives began selli'ng
advertising for the on-line product in Menl
phls only recently, and they should

peanng later this summer, says David

, information product manager | for
South.




~ Ask your directory representative
- these questions before making
- your business decision.

What plans do'yé‘u;ha\re to promofe ahd sustain usage?

Real Yellow Pageg'; 8etiSouth spends millions each yearin television radic THDO3I3S &lC T edulals
- ~i- the pabiic On our product.

Other Directory:" _ f

How will usage be measured?

Real Yellow Pages‘; Usage is measured not only by in-house research. but aisc by welk-known
E— -~ independent sourcessuch as NYPM, National Yellow Pages Monitor. & syndicatea
research company.

Other Directory:

What kind of syndicated data do you have to prove usage of your product?

Real Yeliow pages‘; Through the above mentioned process comes great amaunts of Cata which we

share with each business person. |

Other Directory:

Real Yellow Pages™: iourcase. yes. aimost every business has adverusing in out product,

Other Directory:

Is advanced payment required before the phone book is delivered?

Real Yellow Pages': Typically. no. Your billing occurs monthly on your phone Sill afier the baok is dstribuied

Other Directory:

How often will listings be updated?
Real Yellow Pages': Once a year
Other Directory:

How many directories will initiaily be delivered?

A . Can ' talk with advertisers who have done business with your company?

Real Yellow Pages : tveryonewth z prone recewes & Betsown e WO BUNNESS Al Rewnierlal

Other Directory:




What is the method of d_elivery?

Real Yellow Pages We contract Directory Distributors of America lo insure everyone gets a directory.

Other Directory:

& How will you know about new businesses and residents; will théy
receive 2 copy? o .

Re al Yellow P ages' . Anydne who sets up phone service. resigential or commercial. réceives a direclory within 2-3
days throughout the year.

- Other Dlrectory

How wiil directories in hotels and motels be replenished?

Real Yellow Pages = Once a year, books are delivered in bulk (normal distribution) with enough to replace lost or
slolen books throughout the year.

Other Directory:

Is there a contract to place the directories at pay phones?

e -

Real Yellow Pages': All BellSouth pay phones have BellSouth directories, which are replaced annually.

Other Directory:

Do you require advertisers to have business/commetcial phone service?

Real Yellow P ages' : BeliSouth requires all listings be commercial to maintain the integrity and accuracy of our
product.

Other Directory:

Will the directory have a white page sectlon with comp!ete residential
listings for the entire area?

Real Yellow Pages’: BellSouth updates residential listings in the white pages until publishing dates. This accuracy
is rarely duplicated and it increases the usgr-friendly aspects of our product.

Other Directory:

Is there a guarantee that a directory will be pu'blished and will it be on time?

Real Yellow Pa g es5’: Someindependent directories reserve the right not to print if deemed unprofitable or they will
— . sell ads until specific profit margins are met. often delaying publishing for several months.
BeliSouth works on strict publishing schedules and is required to print a directory regardless of
sales objectives.

Other Directory:

If there is an error or complaint, who do ! call and how will the problem be
. handled? :

BellSouth prmts our business office lines in the front of each directory. We will route each of
F~2—e—-al Yeliow Pages your calls to the propet representatives.

Other Directory:




Wh;n Yo Neod o Know When

Youre Buvine Yellow PPaves Advertising
! Pen} &y Pen

What You Need To Know When
- There's More Than One Directory Publisher

There are generally two types of
directory publishers; one is affiliated with the
local telephone company, such as BellSouth,

the other is independently owned and
operated. Advertising prices for the
independent directories may appear
competitive based on the size of the ad
and the circulation of the directory. As
with any advertising medium, however,
you’re not buying circulation, you're
buying usage—and the two words are not
synonymous.

Circulation refers to how many directories will be
delivered initially.

Usage refers to how many people are using a particular directory and how
frequently they use it.

The things you should take into consideration as you make your Yellow Pages
advertising decision are: '

1) How many people will actually use this directory?

2) Are people going to switch to a directory they're not accustomed to using?

(3

) How are different publishers proving the usage of their directories?

SIX Questions It's Always Wise To Ask:

1) How can I be sure which directory publisher I'm dealing with? Ask the salesperson
for identification if you're not sure.

2) Wil newcomers in the area receive copies”
3) How do I make a complaint in case of an error?
+4) Is payment required in advance?
- 5) How long has the product been in existence and how often will it be published?

6} Can I talk to other advertisers who’ve been pleased with their results?

£ BellSouth Advertsing & Publishing Corp.. 1995




There’s a Stranger Coming to Town.

He’s Out to get Your Money... and You Get Nothing, But a
Higher Advertising Bill in Return

There Is a stranger coming fo

town, and he’s out to get you. This
stranger Is going to try to fool you by

gatting you to think hesvourlrlend _

He’s going to try to convince you that

the publisher you have used fo.. .

advertise your business Is weak and
Ineffective; and that his company Is
o big and strong, it will enable youto
be much more successful than you
are now.

in the course of this discussion, |
will use three specific cases l_llal are
going on now - or are in the

Immediate plans of a system:

publisher (a system publisher, as
opposed fo an Independent, Is one
who operates a phone system in
addition to heing a Yellow Pages
publishing company).

I'm going to make a flat
siatement, and I'm sticking to It
“The Yellow pages publishing
business Is a zero sum business.”
That. my friends. IS a very important
thing to know and never forget. Zero
sum means that the ple doesn’t get
any higger (see chart on page #3).
Reps will try to get you to forget it - hy
using thelr sales talents, thelr friendly
personalities and anything else they
can mlnk of - 1o persuade you fo sign

[ Y shunsiicn sarlth

“Dodge City,"”

By WM. Jessen Editor

thelr Yellow Pages Directory |
of, or In addition to, your pres
Yellow Pages Directory. "

But how can | say such a thing?

Won't a new directory bring In new -
business? Not in my life time of -
yours! Always keep In mind one .
simple fact and that Is, Yellow Pages

Directories are passive forms of
advertising; they only steer the
customer, through various headings,
to find what you have already decided

you were looking for, befors you even

picked up the Yellow Pages Directory.

Let me illustrate it In this way.
Publishers would have you believe
that the Yellow Pages Directory Is like
a Sears Catalog. People thumb
through R, see your ad and call you
for your product or service, just like

you might do while thumbing through

the catalog - you see a dress that you

- gan't live without or a fishing pole

you've always wanted. Think ahout i,
with Yellow Pages, it doesn't happen
that way. Now, this Is importani! R Is

precisely for this reason that can say

that the Yellow Pages Directory Is a
zers sum game. Think of all the
business produced by a single Yellow
Pages Directory in a town we will call
USA. For clarity of

mmmmmm nd 1a¥as alen pan $hald thara arn

no other Yellow Pages Directorles

 distributed In Dodge City, only the
- system directory, publlished by the
- local phone company. Anyone who
. lives ‘In Dodge City that wants a

product or service, and doesn’t know
where to find i, will, no doubt, pick

=-up this local Yellow Pages Directory
"'and declde whe to call to provide that

~product or service. One day, a
- stranger walks Info your business

with a big smile on his face and says
fo you, “You are now going to have an
option when deciding to place your
Yellow Pages ad, hecause he
represents the “American Dream”

-publishing company.” They have

decided Dodge City’s public and
business communities need a second
choice when it comes to using the
Yellow ~Pages Directory! The -
implication he gives Is that, by
signing up to place an ad In the
American Dream Direclory, your
husiness will somehow be hetter off
than ever before - hecause you now
have a cholce. He might even offer a

free ad In the Inttial directory (this Is

called a prototype directory), or he
may offer you a much better price, for
the first year, than you are now
getting, if you will only advertise In
the American Dream Directory.

H uan fall $nr thie lina nf |IIIII|IHIS||..



you may certalnly regret I, for
soveral reasans: #1 Where are all

coming lmm? vmn only: one dlmclnr!
in Dodge cm. you are already
recsiving all me calls you might
oxncllnmem Ilasell |nvom' ad
placement, ad slzo ad content, the
motncrnnmhorsandanostoi
variables, Inclnd!m llow many years

'mnmmlunammser #21tthe

Ametican Drsam mnshlng comnanv
has their way, tllm will be two
directories In every lmme & business,
andnmonlvhmanad In one of
these directorles, and someons picks
ip the dirsctory-you're not In, you
aren’t even going to be considered as
a cholce, regardless ol how good
vour ad mav. or may nol, be

So mr.nﬂul!;e_mlmu_musi
he In hoth directories because you
have no way of getting the potential
customer 1o pick up the only directory
you have chosen to be In. Loglcally,
you declide that you must be in both
directories to Insure an equal shot at
the customer choosing your ad o

call. However, now you have a
problem you have never had before.
Remember when the American
Dream rep walked Into your business
and told you that you were paying too
much for your ad In the local Yellow
Pages Directory? #3 Well, now you

-have to pay for the American Dream
ad and the ad In the old directory! In
effect, you have dramatically
Increased your advertising cost, and
have no additional business to pay for
it. That American Dream salesman
really was a good salesman, wasn't
he?

Zero sum means that the ple
doesn’t get bigger. Hf you find you are
doing more business with the two
ads, then someone else Is - without
question - deing less business, and
even if you're one of the lucky ones to
be doing more business, you stll
have dramatlcallv increased your
advertising cos@s_

.-

Graphic Chart

Hlustration
On Page 3

So who really Is giving you the
business? Isn’'t it the American
Dream  Directory  Publishing

Company?

The only way to fight this situation
Is not to fall for their line, in the first
place. Sure , they may offer you a free
ad or cheaper ad than you are now

paying for with the oid Yellow Pages

Directory, but Is it cheaper - when you

~ find out that you now have to be In

hoth hooks to recelve the same
numher of calis?

It you are fortunate encugh to live
In a city or town that st oaly has one
directory, don’t complain about what
you are paying for your Yellow Pages

ad - the American Dream directory
may have plans that could change

that for you.

What can you do to stop this from
happening In your city or town?
Simpie - you must do two things!

* #1 When the rep from a new directory

walks In or calls you on the phone o -

~offer you a “free” or a greally

reduced priced ad, simply remember
it's not really free or cheaper - It
comes with a big hook.

#2 You must tell your friends who are
in business not to fail for this iine, and
tell them why - In no uncertain terms,
They don’t expect everyone to say
“No”, so they will kesp offering their
story until enough people say “Yas”.

‘It's very hard for people to say “No”

to a free ad, or to an ad at 40 to 70%
off the first year. f you've done any
fishing, you know that you are Just
trying to get the fish-to check out
what you are offering him, so you can
set the hook, deep! You don’t have to
he worried about being the one that
got away, If you don’t nibble at the
bait.

Don't get me wrong - | love Yellow
Pages advertising. My entire
company couldn't exist without the
Yeliow Pages. 1 think thal Yellow
Pages are about the greatest books
ever published for the purpose of .
business. | also belleve that, if a litile
bit of something Is great, it doesn’t
necessarily follow that a lot of the
same thing will be even better. A litte
bit of sugar or cream In your tea or
coffee may be good, but a lot would
be ghastly. A littie bit of Insulin to @
diabetic Is life saving, but a fot would
probably kill him or her. '



Tlle Zero Sum Game, Plaved by Yellow
--Pages Publishers. More nireclorles no
Not Mean More calls *

~ Youw’ll Always Lose!

[ 1pX
~ Gustomer Calls

' B 2X .
Customer Calls

‘Customer Calls

100% of the calls Two Publishers dividing Four Publishers slicing up.

produced by advertising, up this ple. Youwlll get ~ ~ this pie. Now it could cost
when there Is only one approximately the same !:: si:llmr ::mfnshisr :}“::u?r
published directory In an number of calls - at twice =
area. the price. Such a deal!!! Makes you want lo run right

out and sign up, deesn’t t? -

The Zero Sum Game is heing played by
~ Yellow Pages Publishers. -
You musl Ilght this system with everything you have'
You must do more than refuse to play, or they still win!



y -

| believe a case can be made for
the need for small, Independent

publishers or nelghborhood books to

support small businesses In a local
area. They are always very
Inexpensive (compared to the system
hooks or large Independents), so
most small businesses that do

business in a limited geographic area

are well served by them.

Now, lets’ deal with some specific
cases of . Intrusions by system
publishers or large Independents into
other system areas that would bring

the aforementioned about, or

In Everelt, Washinglon, the sysiem

book Is GTE. US West Is coming fo

tawn to sell all of GTE's customers a
new ad In a new directory, If you
allow US West to have their way, all
of the inhabitants of, not Just Everett,
but Marysville, Arlington, Camino
Island, Lake Stevens, Monroe,
Snohomish, Sliverlake, Mill Creek
and many others will soon be the
“proud” reciplents of the new
“Everett and Vicinity” US West Yellow
Pages Directory. And then, the fun
will begin for you. Two directories to
Day for, Instead of Just one. Isn't that
great deal? Especially since you're
not going 1o recelve any more calls,
unless someone else gets less calls.
When you're calculating all the
savings you will be getting by
advertising In this new directory, you
would he wise to subiract all the
husiness you will lose by customers
not finding you In the old directory,
because they may call someone else,

nlavlnn. - more directories do not

" bring more calls with them, they

simply. give you fewer In each

directory than you would have had .

with ene directory; and, as an added
bonus for being taken In, you get to
double your advertising costs. If not
the first year, then when they raise
their directory 1o its normal

competitive price. (Depending on

your ad’size cholce.) Isn't this
exciting?

In Northem Callfornla, a company
called Great Western Dirsctories Is
overlaying the area of the system

book, which happens to be Paclfic

Bell. Is turnabout fair play? Not really,
because rememher zero sum
publishing? No mare calis came from
these new directories, only new
advertising bills. Great Western
Directories Is well on the way to
accomplishing ls goal. it uses the
expensive, but very effective

“Prototype” method for starting a -

new directory. They give you a free ad
In the first directory, and then come
back and sef the hook. its works - fo
them. :

A third publisher that comes to

mind, when I'm talking aboul

expanding one’s lerritory, Is Valley
Yellow Pages. They, for the most part,
overiay Pacific Bell's territory -
starting from Bakersfield, Fresno,
Stockton and a recent one, 1 belleve,
In Fairfield, Califomia.

Not to be left out of this overlay
expansion process Is Paclfic Bell. As

| understand i, Pacific Bell is now

going to publish new directorles

Southem Galifornla - starting with
Santa Barbara and moving East all

‘the way to Ontarle, CA. Just what we
- need - In what Is already phone hook

heaven. 1 can’t imagine a home or
business In Southem Callfonla with
less than 5 or 6 Yellow Page Books

~ already.

Remember, zero sum publishing.
No more calls, but guaranteed higher
advertising hills.

A variation of the zero sum game
Is also being played on the publishers
as well. Think about It. Every time a
publisher overlays an area with
another unnecessary directory, he
weakens every Yellow Pages
advertiser in that area. As anything
gets weaker, It tends to eventually -
reach a breaking point; and, then,
there Is one less advertiser to support
a self-destructive system. But the
publishers will say that it's a free
market system, and so it is. But they -
are the ones that keep crying about
zero or negative growth; some have
called It a “matured” markel. The
publishers can’t have it both ways. If

they want 1o see positive growth, they

have to stop Increasing the
advertising cost burden of their
advertisers, withou! compensating
them with new business - and that,
they cannot do. ' '

Don’t ever think for a moment that
publishers who flood your areas with
directories are your friends - because
they are not! They are businessmen
pursuing thelr American dream, and |
can't fault them for that. But be
wamed, zero sum publishing works
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“YELLOW PAGES E
From A to Z for all of
The District of Columbia

Including Business White Pages

Additional Yellow Pages Listings For:

METROPOLITAN
WASHINGTON

FEATURING

~SHOPPING MALL GUIDE
See "Shopping Centers & Malls"

in the Yellow Pages of this Directory

WTERACTILE

L\FREE* INFOI!MA‘I'ION
= FROM YOUR PHONE!

Updates on News, Sports, Weather, Soap Operas,

Horoscopes, and More... see pages 2 and 3.
*Within local calling area

Recycling Information Immediately
Following White Pages Section

Reuben H.Donnelley 7AX Recyclable
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BellSouth Directory Publishers Database Service

Build Your Directory With Built-in Economy

" Building a directory can be costly
Even for the most experienced Directory
Publishers. Yet, you need to deliver quality,

remain co!

we'reinasimilar business. Which is why we
. see you as a partner. And why we're here to offer
you the most comprehensive, accurate and up-to-date listings
information—all at a price you can a&'ord-just $.04' per base file
lsung'

The Affordable Way To Build Your Business.

Introducing BellSouth Directory Publishers Database Service .
Its the perfect way to build your directory without building up
tremendous costs in the process.

Simply subscribe to BellSouth
Directory Publishers Database Service,
and you'll be furnished with one of the
most extensive databases in the South.
Choose to receive it via magnetic tape or
printed copy. Either way, the low cost
remains the same. Yet it buys you all of the
'support of BellSouth, a leading provider of
telephone service.

In fact, our listing of names, addresses, and telephone numbers
for residences, businesses and government agencies in our nine-state

region adds up to a whopping 17 million! Thats bemuse no one

knows the South hke BellSouth.

BellSouth Quality Is A Southern Tradition.
By building on BellSouths reputation for
excellent Southem coverage, you'll also be
building quality into your system. For-
starters, your BellSouth Directory

contain all eligible listed names, addresses,
and telephone numbers of BellSouth
customers. But thats just the beginning.

comprehensive information in order to

At BellSouth, we understand. Afterall,

" easy as making the right call. Call on .

We can also provide you with updates on new business start-ups
and established business listing changes!

Heres how it works. SlrnplybybemgaBe]]Soutthmctory
Publishers Database Service subscriber, you may also purchase our

optional Weekly Business Activity Report. Then, every week, you'l
be provided with an accurate and up-to-date printout of new listings

" or changes to existing listings of BellSouth customers in your base file.
. And rest assured, each new listing or listing change will contain com-

plete information including listed name, address and telephone
number. 4

- When it comes to increasing your sales of classified ad space, the
Weekly Business Activity Report is the most cost-efficient new
business tool available! Bestofall, its available ﬁomBeI]Soudl,aname
you kniow and trust.

When Accuracy and Reliability Are On The Line,

Call BellSouth.
Making your business lucrative is as

BellSouths  economical BellSouth

Directory Publishers Database Service

and Weekly Business Activity Report to

increase your sales and enhance your prof- .
its today. For more information, or to place -
your BellSouth Directory Publishers Database :
Service order, contact BellSouth Directory Publisher Relations
at 1-800-615-0032.

'A $100 processing fee will apply in non-tariffed states.

! BellSouth Directory Publishers Database Service and its optional Weekly Business
Activity Report are provided solely for the compilation, production, publication,
correction, arid distribution of printed directories and/or for the sale or solicitation of
advertising from business customers to be contained in a published directory.
Nonpublished and nonlisted numbers as well as listings deleted by customer request
will not be provided.




THE COMMISSION HAS THE AUTHORITY TO PROMULGATE REGULATIONS
IMPLEMENTING SECTION 222 (e).

I. Introduction.

The comments and record in CC Docket No. 96-115 demonstrate
that implementing rules are necessary and desirable to give
effect to Congress' intent in Section 222(e). As we see it, the
record clearly establishes that rules ghould be adopted. The
question this paper addresses is whether the Commission may adopt
such rules. That question is precipitated by the Eighth
Circuit's 18 July 1997 decision in Iowa Utilities Board v. FCC.1
As shown below, the Commission's authority to adopt such rules is
undisturbed by what we (and, we assume the Commission) perceive
to be the erroneous ruling of the Eighth Circuit.

Section 222 (e) presents a situation entirely different from
that before the Eighth Circuit. Most notably, Section 222 (e) is
concerned with the promotion of competition in the classified
telephone directory advertising and publication business (yellow
pages) . Furthermore, the statute contains no delegation to, let
alone any mention of, state authority and therefore the
Commission's jurisdiction is not at odds with any express grant
to the states as was case in Jowa Utilities Bd. 1In any event,
because the interstate and intrastate aspects of SLI are

impossible to separate, the Commission -- in the event of any

1 1997 WESTLAW 403401 (8th Cir. 1997).
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such conflict -- would have authority to issue regulations under

Sectibn 222 (e).
IXI. The Commission's Authority Over Subscriber List Information

Sold To Directory Publishers Is Not Confined By Section 2(b)

Of The Act.

Section 222(e) focuses on fostering competition in the
unregulated classified telephone directory advertising market
(yellow pages) and is not concerned with telecommunications
services as such. As pointed out in ADP's comments in CC Docket
No. 96-115, classified directory advertising is a more than $10
billion per year industry. It is not surprising therefore that
many LECs historically refused to provide their listings to
independent directory publishers (a publisher unaffiliated with a
LEC) or attached such onerous conditions to their provision so as
to amount to a refusal to deal.2 Those types of activities help
explain why today LECs hold a 96% market share.3 To promote
competition in the classified directory advertising market,
Congress enacted Section 222 (e).

Section 222 (e) requires LECs and CLECs to provide subscriber

list information -- defined in Section 222(f) as name, address,
telephone number, and "primary advertising classification" -- on
2 In its comments, reply comments, and ex parte filings in CC

Docket 96-115, ADP has supplied the Commission with numerous
historical and more recent accounts of anticompetitive
behavior by LECs. See algso Floor statement of Rep. Barton,
141 Cong. Rec. H8498 (daily ed. Aug. 4, 1995).

3 See Floor statements of Rep. Barton, 141 Cong. Rec. H8498
(daily ed. Aug. 4, 1995) (discussing anticompetitive behavior
by LECs); 142 Cong. Rec. H. 1160 (daily ed. Feb. 1,
1996) (same) .

0041307.04



reasonable and nondiscriminatory rates, terms, and conditions to
any entity wishing to publish a directory in any format. The
inclusion of "primary advertisiﬁg classifications" makes plain
that Section 222(e) is aimed at the classified directory market.
Indeed, the Conference Report? -- which is the most persuasive
evidence of congressional intent next to the statute itselfS --
expressly states that Section 222(e) was premised on
"guarantee [ing] independent publishers access to subscriber list
information at reasonable and nondiscriminatory rates, terms and
conditions." Individual floor statements by two members of the
conference committee further demonstrate that Congress intended
Section 222(e) to open competition in the classified directory
publishing market.®6

In light of the above, Section 222(e) is not implicated by
the "fence" of Section 2(b). That fence reaches only matters
that are "for or in connection with intrastate communication
service by wire or radio." Subécriber list information, for
purposes of Section 222(e), is not such a matter. As shown
above, Section 222 (e) is concerned with the ability of
independent directory publishers to acquire SLI for the purposes

of soliciting yellow pages advertisements and publishing and

4 See H. R. Conf. Rep. No. 230, 104th Cong., 2d Sess. 205
(1996) .

5 See Sutherland Statutory Construction § 48.08 (5th ed.).

6 See Floor statement of Rep. Bill Paxon, 142 Cong. Rec. E184

(daily ed. Feb. 6, 1996); Floor statement of Rep. Joe
Barton, 142 Cong. Rec. H1160 (daily ed. Feb. 1, 1996).
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distributing of the classified directories. Thus, while it is

true that SLI may be gathered in conjunction with LECs' offering

of telephone service, the sale of SLI to directory publishers for
purposes of advertising solicitation and directory distribution
cannot conceivably fall within the Section 2(b) fence.

Consequently, Section 2(b) is of no relevance to the Commission's

authority to issue rules implementing Section 222(e).

III. Even If Section 2(b) Were Applicable, The Impossibility
Exception Allows The Commission To Issue Regulations
Covering SLI For Purposes Of Section 222(e).

Although ADP believes that Section 2(b) has no impact upon
the Commission's authority under Section 222 (e), the following
discussion shows that even if Section 2(b) applied, the
Commission would still possess regqulatory authority based on the
impossibility exception. |

A. Ovexrview Of Section 2(b) And The Impossibility
Exception.

The Communications Act ("Act") establishes "a system of dual
state and federal regulation over telephone service."’? Under
Section 1 of the Act, 47 U.S.C. § 151, "[i]lnterstate
communications are totally entrusted‘to the FCC," which is
charged with providing a "rapid, efficient, Nation-wide" wire and
radio communications service.8 Regulatory authority over

"charges, classifications, practices, services, facilities, or

7 Louigiana PSC v. FCC, 476 U.S. 355, 360 (1986).

8 Nation Ass'n of R il mm'rs v. FCC, 746 F.2d4 1492,
1498 (D.C. Cir. 1984) (quoting 47 U.S.C. § 151).

-4-
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regulations for or in connection with intrastate communications
services by wire or radio of any carrier" is withheld from the
Commission pursuant to Section 2(b) of the Act, 47 U.S.C. §
152(b) .

Although Sections 1 and 2 superficially seem to create two
distinct spheres of regulation, the Supreme Court has recognized
that "the realities of technology and economics" blur the
boundary line between federal and state regulatory domains.® For
example, virtually all telephone plant that is used to provide
interstate service also is used to provide intrastate service.l0
Thus, regulation of telephone lines and equipment almost
inevitably affects both interstate and intrastate
communications.ll Consequently, Section 2(b) "does not create a
simple division; rather, it creates a persistent jurisdictional
tension.n12

In recognition of that tension, the Supreme Court in
Louisiana PSC stated that the Commission may issue regulations

impacting upon intrastate matters only when the matter has

2 Louisiana PSC, 476 U.S. at 360. See algo Public Utility
Comm'n of Texas v. FCC, 886 F.2d 1325, 1329 (D.C. Cir.
1989) ("Texas PUC").

10 Louigiana PSC, 476 U.S. at 360.
11 See, e.g., Texas PUC, 886 F.2d at 1333-1335; North Carolina

Utils. Comm'n v, FCC, 552 F.2d 1036 (4th Cir.) ("NCUC II"),
cert. denied, 434 U.S. 874 (1977); North Carolina Utils.

Comm'n v. FCC, 537 F.2d 787 (4th Cir.) ("NCUC I"), cert,
denied, 429 U.S. 1027 (1976).

12 Public Serv. Comm'n of Md. v. FCC, 909 F.2d 1510, 1514 (D.C.
Cir. 1990) ("Maryland PSC").
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interstate aspects as well and it is "not possible to separate
the interstate and intrastate components of the asserted FCC
regulation."13 As examples of the "impossibility" exception to
Section 2(b), the Court cited the 4th Circuit's decisions in NCUC
I and NCUC II.

As made plain in NCUC I, the impossibility exception does
not require that compliance with different state and federal
rules be physically impossible; it is enough that compliance with
both sovereigns is not possible as a practical matter. For that
reason, the court upheld the Commission's decision to promote
competition in the customer-premises equipment ("CPE") market by
preempting state regulations prohibiting telephone subscribers
from attaching a non-telephone-company phone to the telephone
network unless the phone was used exclusively for interstate
service.l% The court found that telephones (CPE) are used
jointly for intrastate and interstate communications and
therefore a requirement that their use be limited to one or the
other was a "practical and economic impossibility."

In NCUC II, the 4th Circuit reaffirmed its NCUC I holding
and rejected the notion that intrastate facilities were those
used "predominantly" for local communications. The court
explained that such a test would deny the Cémmission jurisdiction

over any jointly used property.l5 The fact that almost all CPE

13 476 U.S. at 375 n.4.
14 537 F.2d at 790-96.

15 552 F.2d at 1045-49.
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is used predominantly for local communications, held the court,
should not be "confuse[d]" with the "statutory division of
decisionmaking power."16 According to the court, Congress did
not create a regulatory scheme "that depends on the calling
habits of telephone subscribers to determine the jurisdictional
competence of the FCC versus state utility commissions."1? 1In
short, the fact that CPE was used predominantly for intrastate
calls did not mean that the Commission was without preemption
power under the impossibility exception.

B. The Iowa Utilities Bd. Decision.

In Iowa Utilities Bd., the Eighth Circuit held that the
Commission had exceeded its jurisdiction in promulgating various
rules pursuant to the local competition provisions, 47 U.S.C. §
251(c) (2)-(4), of the Communications Act ("Act")18 which, on
their face, divide various regqulatory responsibilities between
the Commission and the states. Looking to the statute's plain
language, the court concluded that it "directly grant[ed]" and
"undeniably authorize[d]" the grant of pricing authority to the
states. Finding no similar express authorization to the

Commission, the court held that the statute's plain language did

16 14, at 1046.
17 1d

18 The local competition provisions, which require incumbent
LECs to provide competitors with (1) interconnection, (2)
access to unbundled network elements, and (3) certain
telecommunications services priced at wholesale rates.

-7-
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not empower the agency to issue its local competition pricing
rules.

The impossibility doctrine, held the court, was likewise
unavailable because the express statutory grant to the states
demonstrated that Congress did not intend for the Commission to
have any authority, let alone preemption authority.l1?® 1In
reaching that conclusion, the court observed that its decision
was one of first impression because:

none of the courts invoking the impossibility exception

had the assistance of a federal statute that

specifically determined who had jurisdiction over the

telecommunications area at issue, those courts had to

resort to analyzing the interstate/intrastate character
of the telecommunications services, as required by

Sections 151 and 152 of the Communications Act, in

order to make such a determination. Here, however,

subsections 252(c) (2) and 252(d) clearly assign

jurisdiction . . . to the state commissions, thus

avoiding the need to analyze the interstate/intrastate
character of these services.20

In dicta, the court conducted what it called "a traditional
analysis of the interstate/intrastate quality of the local
competition provisions."2l It concluded that the subject matter
of those provisions -- interconnection, unbundled accéss, resale,
and transport, etc. -- were "fundamentally intrastate in

character" and thus state regulation could not negate the

19 Iowa Utilities Bd., 1997 WESTLAW 403401 at *8. The court
also observed that ratemaking was generally capable of being
separated into its intrastate and interstate components.

Id. However, the court did not make any conclusion
concerning the separability of the provisions before it.

20 Id. *7-8.

21 I4d. at *9.
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